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Are my assets exposed?
An Asset Protection Plan covers the ownership structure of assets, ensuring they 
are owned in the right names or entities to limit the risk of exposure to creditors.

Transferring assets between entities can result in additional taxes such as stamp 
duty and capital gains tax. You must seek professional advice and understand 
the tax and other implications when you restructure your assets, whether they be 
owned in companies, trusts, partnerships or superannuation.

Companies
A company is a separate legal entity in Australia and governed by its Constitution 
and the Corporations Act 2001. As a separate legal entity, a company can own 
assets, run businesses, incur debts, sell assets, act as trustee, enter into a 
partnership, and so on.

A company provides protection to its shareholders as the company’s liabilities are 
limited to the company, and the exposure for shareholders is limited to the amount 
of capital paid on their shares.

In some instances, the directors of the company can be held personally liable for 
the debts of the company. Some examples of this are where directors incur debts 
when the company is insolvent, or where they have been fraudulent. Generally 
assets external to the company are protected from creditors.

Trusts
Trusts are entities which separate the control of an asset from those that enjoy the 
benefits of the income and capital of these assets.

These days there are many forms of trusts but they all have the same 
characteristic; separation of control from benefit. The most common type of trust 
is the Discretionary Trust or Family Trust. Most business owners have one or more 
of these trusts in their structure.  One of the benefits they provide is the ability of 
the trustee to distribute income and capital to different beneficiaries from year 
to year. The trustee decides who receives what amount in the given year and is 
the person who controls the trust, whereas the beneficiaries are the nominated 
people who receive the benefits of the trust. The trustee in a Family Trust has the 
absolute discretion to determine who receives income and capital, if any, each 
time they make a distribution. Therefore, tax payable on income can be reduced 
by spreading the income across eligible beneficiaries.

Like a shareholder’s limitation of liability to a company’s debts, the beneficiaries 
of a trust are also protected from a trusts debt, and vice versa.  However, when a 
trust is in trouble and there are unpaid distributions owing to a beneficiary, these 
amounts are not secured to the beneficiary and may be lost if there are insufficient 
assets from which to meet creditors claims.
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Partnerships
A partnership of individuals is a simple structure established when people either 
purchase an asset or start up a business together. Most people don’t know that 
under partnership law, the partners are jointly and severally liable for the debts of 
the partnership. Jointly and severally means that if the assets of the partnership 
are insufficient to meet the debts of the partnership, they must be met jointly by 
the partners.  

However, this does not mean that they must contribute in accordance with their 
ownership percentage in the partnership.  If one partner has no assets and the 
other partner has sufficient assets to compensate for the shortfall, that partner 
may be liable to pay the entire amount. This asset risk is more common than you 
would think.  

A common scenario 
Sisters, Karen and Catherine, are in a business partnership together. They also 
have a silent partner, their father Ken, who provided the capital to start the 
business. Karen and Catherine take their share of profits first to compensate them 
for their wages, with the remainder being split up one-third each.  After five years 
of hard work, the business starts to head south. After selling all the assets of the 
partnership, there is a net amount of liabilities still owing $150,000. Karen and 
Catherine have no other assets so Ken is left to pay the $150,000. Ken and his 
wife own a house together worth $500,000, but have retired and have no capacity 
to earn income and therefore they cannot get a loan. They are forced to sell their 
home to pay the remaining debts of $150,000 of the business. 

Partnerships can comprise of companies and trusts, together with 
individuals. There can be any combination of these. However the rule of 
joint and several liability still applies, so if you are contemplating being 
in a partnership, or you are in a partnership, be aware that you could be 
held liable for the debts of the partnership. 

Superannuation
Assets owned in your superannuation fund are protected from creditors, unless 
you have significantly changed your pattern of contributions to the fund and shifted 
larger amounts of assets into the fund to protect them from creditors.   
A Self Managed Superannuation Fund can provide further protection of assets 
such as your business premises, however be aware that there are superannuation 
laws that must be complied with.
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Loans owing by your entities
One common mistake made by people in their asset protection strategy is thinking 
their assets are protected by using companies and trusts, however they forget 
about loans owing between their entities, or to them personally. There are two 
types of loans:

1. Assets: those loans that are owing to the entity by another entity or individual; 
and

2. Liability: those loans that are owing from the entity to another entity or 
individual.

A common scenario 
Company A has an asset, being a loan owing by Company B, and a liability being 
a loan owing to its shareholder, Jack. Jack owns both Company A and Company 
B. Company A is forced into liquidation due to economic circumstances and does 
not have sufficient assets to cover its liabilities. In fact, creditors are only able to  
be paid 50% of their amount that they are owed.  Company B is forced to pay it 
loan back to Company A in full. However, the loan owing to Jack by Company  
A is unsecured and therefore ranks equally with all other unsecured creditors,  
so Jack only gets 50% of his money back. If Jack had provided the loan to 
Company A and had taken a charge over the assets of the company, then 
Jack’s loan would have been secured and he would have ranked higher than the 
unsecured creditors, and would have received significantly more than 50% of his 
money back, if not all.

Another area of risk is where passive assets are mixed with business 
assets in entities. Often the business premises are owned in the same 
entity as the business. If the business was to fail, then the property 
is also at risk of being lost. Using different entities enables the risk 
exposure of assets to be limited. By separating business assets from 
passive assets, you can protect the passive assets, provided the  
entities are appropriate and the transactions between them are 
correctly structured.
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Asset Protection  
Plan Checklist
Limit the people in your family who have exposure to the debts of your entity or 
business.  Do you both need to be directors?

If the circumstances allow it and it is cost effective to do so, consider structuring 
the ownership of your personal and business assets into other entities such as 
trusts and companies.  If you do this at the very start, you have the best structure 
from day one. 

Understand that partners in a partnership are jointly and severally liable for the 
liabilities of the partnership.

Consider taking security over loans that you make to your entities or to  
other people.

Keep your passive assets in a separate entity to your business assets.  Sometimes 
it may also be prudent to separate different businesses or own business assets in 
a separate entity to the operating entity.

Consider superannuation as an effective asset protectionalternative.

Contact FWO Chartered Accountants to develop an effective Asset Protection Plan
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